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O R D E R 

 

PER B.R. BASKARAN, ACCOUNTANT MEMBER : 

 

 All the three appeals filed by the Revenue are directed against 

the orders passed by  Commissioner of Income Tax (Appeals), NFAC, 

Delhi [in short the ld. CIT(A)] for Assessment years 2009-10 to 2011-

12.  The revenue is aggrieved by the decision of Ld.CIT(A) in deleting 

the penalty levied by the Assessing Officer u/s. 271(1)(c) of the Act in 

all the three years under consideration. 

 

2. We heard the parties and perused the record.  The assessee is an 

interior decorator.  On the basis of information received from 

Maharashtra State Sales Tax Department that the assessee has 
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purchased goods from certain dealers, which were indulging in 

providing accommodation bills without actually supplying the 

materials and upon noticing that the assessee has purchased goods 

from some of such kind of dealers, the AO reopened the assessment of 

three years under consideration u/s 147 of the Act.  The Assessing 

Officer completed the reassessments of all the three years by 

disallowing 25% of those alleged bogus purchases. He also levied 

penalty u/s. 271(1)(c) of the Act in all the three years.  The details of 

addition made and penalty levied by the Assessing Officer in all the 

three years are tabulated below: 

Assessment Year Addition made by A.O Penalty Levied  

2009-10 Rs.29,90,150/- Rs.4,61,977/- 

2010-11 Rs.14,54,596/- Rs.2,24,374/- 

2011-12 Rs.1,64,338/- Rs.25,390/- 

 

3. In the appeals filed by the assessee against quantum 

proceedings, the Ld.CIT(A) restricted the disallowance to 12.5% of the 

value of the alleged bogus purchases. 

 

4. The assessee also filed appeals before ld CIT(A) challenging the 

penalty levied in all the three years.  The Ld.CIT(A) deleted the penalty 

in all the three years holding that the penalty u/s. 271(1)(c) of the Act 

cannot be levied on estimated additions.  In this regard the Ld.CIT(A) 

has followed the decision rendered by Hon’ble Rajasthan High Court in 

the case of CIT vs. Krishi Tyre Retreading & Rubber Industries (360 

ITR 580) and also the decision rendered by the Hon’ble Gujarat High 

Court in the case of CIT vs. Subhash Trading Company Ltd., (221 ITR 

110).  The Ld.CIT(A) has also noticed that the above said decisions 

rendered by Hon’ble High Courts have been followed by Mumbai 

Bench of ITAT in the case of Jaisingh H. Solanki vs. ITO (ITA 
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No.2211/Mum/2023 dated 17/10/2023).  Accordingly, Ld.CIT(A) 

deleted the penalty levied for all the three assessment years, hence, 

the Revenue is aggrieved. 

 

5. We heard the parties and perused the record.  We notice that  

the Assessing Officer himself has disallowed only 25% of the amount 

of alleged bogus purchases, which has been reduced to 12.5% by the 

Ld.CIT(A).  This fact shows that the additions in all the three years 

have been made by the Assessing Officer on estimated basis, which 

was also partly sustained by Ld.CIT(A) on estimated basis.  In the case 

laws relied on by Ld.CIT(A), it has been held that penalty u/s. 

271(1)(c) of the Act cannot be levied on the additions made on estimate 

basis.  Accordingly, we do not find any reason to interfere with the 

order passed by Ld.CIT(A). 
 

6. In the result, all the three appeals field by the Revenue are 

dismissed. 

 Order pronounced in the open court on 11
th

 June, 2024. 

 Sd/-                             Sd/- 

(AMIT SHUKLA) 

JUDICIAL MEMBER 

            (B.R. BASKARAN) 

       ACCOUNTANT MEMBER 

Mumbai, Date :  11
th

  June, 2024 

Vm 
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